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1 Liability Systems

1.1  What systems of product liability are available (i.e. liability
in respect of damage to persons or property resulting from
the supply of products found to be defective or faulty)? Is
liability fault based, or strict, or both? Does contractual
liability play any role? Can liability be itnposed for breach
of statutory obligations e.g. consumer fraud statutes?

In geueral, Bulgarian law recognises three legal grounds for product
liability in the sphere of civil Jaw and one in criminal law: general
tort liability (delicr); strict product hability: conlractual hability;
and eriminal liability.

Strict product liability, defined in Arl. 133 of the Consumer
Protection Act {the “CPA™), is a specific liability which compared
o tort hability is non-fault and 1s based on objective reasons. In
order to successlully engage lhe stricl liability under the CPA,
consumers have to prove three main nterrelated facts: a defeet,
existing at the time of putling the product on the market; material
damage; and causal link between the defect of the produet and the
relevanl damages. Unlike general tort liability, this specific liability
does not provide the liable person with opportunity to exculpate on
subjeetive grounds by proving he was not acting intentionally or he
was not negligent. There are, however, objective grounds to
exempt liability of the producer which are expressly enumnerated in
the law and ave (0 he proved by the producer who refers to any of
them. Another characleristic feature is thal the compensation ynay
cover only malerial damages.

General tort, defined by Art. 43 er seg. of the Obligations and
Contracts Act (the "OCA”), is applicabie, inter alia, 1o matiers
regarding product liability. Tort under the OCA is fault based either
on inlent or negligence on the side of the wrongdoer who in cases
of product liability could potentially be (he manufaeturer, the
importer or the relailer. Fault under the OCA,| i.e. negligence, in the
form of non-compliance with the objective test of due care, is
presumed, Lthus shifling the burden of proof for a corpus delicti fact
from the injured party and resulting in the procedural burden for the
wrongdoer to prove that he indeed applied the duwe care and that his
behaviour was not in breach of law. The consumer shall prove thal
the wrongdoer acled or omitted Lo act; the act or omission to act
caused was in breach of law; the damage suffered by the consumer,
and a direct causal link between the unlawful bebaviour of the
wrongdoer and the damage. Since Art. 131 of the CPA explicitly
limits strict product liability of the manufacturer or the supplier
only to obligation for compensation for material damages, should a
parly injured by a defective product seek indemnification of non-
material damages, the only existing legal selution would be to
follow the general procedure by claiming damages in torl. In the

latler procedure as sel forth in Art. 52 of the OCA the court based
on equity resolves on the non-material damages resulting from
lortious behaviour.

Contractual ground is another legal option for seeking retief for
damages sulfered from a defeclive product. Unlike the styict and
tort liabilities, contractual lability may include obligation for
compensation for damages arising only from the defective produet
itself and not from the death, personal injury or damage to other
property of the consumer, caused by the defective product.
Contractual liability ean be brought only against a party to Lhe
contraet, and ean be based only on contractual non-ecnformity.
Besides claiming damages, lhe consumer may also claim: (i)
reimbursement of the money paid; (ii) replacement of the defective
product with another (in case of generic goods); (iii) price discount;
and (iv) free repair of the dcfeetive product,

The aforementioned legal grounds work on a concurrent basis i.e.
the difTerent forms of liability (strict, tort and contractual) do not
exclude but supplement each other as Lo provide the consumer with
sufficient and effieient integral indemnification.

The CPA provides thal consumers and consumer assoclations are
entitled 10 submil alerts, complaints and petitions to the control
authorities performing eonsumer proteclion functions in any casc of
breach of statutory obligations of producers and retailers. Control
bodies can impose administrative sanctions including fines cn the
wrongdoers.

In serious cases when acts or omissions to acl are of a nature to
adversely and substantially affect the interests of consumers and
soeiely criminal Labilily is applicable as provided by the Pensl
Code.

1.2 Does the state operate any schemes of compensation for
particular products?

Currently, under the EU rules and the nalional legislation on the
implementatien of (he commeon organisation of markets of
agriculture products and processed agrieullure produets, Bulgaria
implements EU schemes for cxport refunds for export of agriculture
and proecssed agriculture producls and compensations in case of
withdrawal of fresh fruits and vegetables from the market.

1.3 Who bears responsibility for the fault/defect? The
manufacturer, the importer, the distributor, the “retail”
supplier or all of these?

Under the strict lability regime ihe liability for the defect,
respectively for the damages incurred, is borme by the manufacturer.
‘Manufacturer’. accerding o the CPA, is any person who
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manulaetures finished products. raw materials or component parts
included in the manufacluring of other products and any person
who, by putting his name, trade mark or other distinguishing sign
Without
prcjudicc 1o the Hability of the manulacturer, any person whao
imporis into the European Community products [or sale, hire,
leasing or any [orm ol distribution in the course of his business shall
be deemed to be a manufaciurer within the meaning of the CPA and
shall be responsible as a manufacturer.

on the produet presents himself as its manufaerurer.

Il neither the manufacturer nor the person who has imported the
produets into the European Community can be identified then the
supplier should be hold liable, According to the CPA, ‘supplier’
(distributor or trader) is “any person other than the manufacturer
who puis the product into circulation.”” The supplier shall nol be
held liable if he informs the injured person, within a term of 14
days, of the idenlity of the manufaclurer, importer or the person
who supplied him with the product. The supplier, however, may not
direct the injured person ta any person outside the territory of the
Republic of Bulgaria.

Provided that several persons quality as liable manufacturers,
importers or suppliers they bear joint liability and may cventually
scek within their intenal relations distnibulion ol the liability
engaged. Where damage has been caused by a defective product
which is a component part el another product, the manulacturer ol
the said component part and the person who installed it shall be
liable jointly.

In case of lor, only the person in [ault (manufaeturer, importer or
supplier) could be held liable. Il an injury was caused by Llhe
act/omission 1o aet ol several wrongdoers they would bear joint
liability.

In cascs of contractual breach, joint liability exists only ilexplieitly
stipulated in the conlract, otherwise defaulting contraclors may bear
only several hability.

1.4 In what circumstances is there an obligation to recall
products, and in what way may a claim for failure to recall
be brought?

In case it is established that certain preducts placed on the markel
represent a threal to the life and/or health of consumers, recall ol
such product [rom consumers shall take place as a lasl resort il other
measures undertaken by manufaclurers, distributors and suppliers
are not sulfieient 1o prevent the risk lo eonsumers. 1f a producer, a
distributor or a provider of services knows or cught 1o know, on the
basis of the information in his/its possession, Lhal his/ils products or
serviees placed on the market pose a risk (o the health and safety of
consumers, the said produeer, distributor or service provider shall
immediately (within 24 hours afier he/it came to know ol the
danger) inform the contral authorities of this and shall give the said
authorities details ol the aetion laken (o prevent and terminate risks
Lo the health and salety ol consumers. Any such information must
conlain, as a minimum, the particulars speeified in Lhe law.
Government Regulation speeifies the tenms and procedure [or
submission ol sueh information.

For failure lo provide informalion on dangerous (risky) goods the
producers/distributors/serviee providers may be sanclioned with a
monetary sanclion between BGN 3,000 and BGN 10,000.

In sueh case, the control authorities may impose mandatory
measures including to order, coordinate or organise, logether with
the manufacturers and the distributors, the reeall from consumers of
dangerous products already supplied to them and lo order their
destruction.  These measures shall be withoul prejudice Lo
asscssment of the eriminal liability of the party concemned,

Another Government Regulation stipulates the procedure for
product regall, collection Irom consumers and destruction of
dangerous goods. For failure 1o recall dangerous products the
persons responsible for the recall shall bear administrative liability
with a2 monetary sanction between BGN 500 and BGN 3000, Any
damages caused as a result of failure to recall dangerous products
can as wetl be claimed by the injured persons.

1.5 Do criminal sanctions apply to the supply of defective
products?

Arl. 228 and Art. 231 of the Penal Code provide criminal liability
for persons who as managers ol enlerprises or as control bodies
order or allow the producltion of low-quality, sub-standard or
incomplcte sets of indusirial goods or articles which do not meel the
requirements established [or them with respect to quality, Lype or
features. Criminal liability is as well provided for persons who
release for sale such industrial goods in considerable qualities or of
considerable value, withoul express declaration of their deflecis.

[t should be notcd that for cngaging the criminal liability of the
perpelrators it must be proven that they have aeied with intent to
commil the respective ¢rime.

2.1  Who has the burden of proving fault/defect and damage?

[n case of strict product liability, the burden ol prool of the
consumer includes only the obligation 10 prove the deleel, the
damage and the causal link between them. No burden (¢ prove the
[ault lor the defect and/or damages is required.

In case of tort, the injured person must prove the damage, (he act or
ainission lo act ol the wrongdoer and the casual link belween Lhe act
or omission (0 acl and the damage incurred. The law lays down a
refulable presumption about the existence of fault (neghgence) and
the burden of proof lays with the manuflacwrer/supplier wha may
seek means of proving that he was not negligent and has applied the
required professional effort thus satisfying the requirement ol the
abstract, objeetive and relalive professional due care.

[n relation lo potential contractual liability, the party claiming
damages as a result of non-perfonmance has lo prove the non-
conformity of the produet wiih the specificalions as set out in the
consumer agreement.

2.2 What test is applied for proof of causation? Is it enough
for the claimant to show that the defendant wrongly
exposed the ctaimant to an increased risk of a type of
injury known to be associated with the product, even if it
cannot be proved by the claimant that the injury would
not have arisen without such exposure?

In order Lo identify the relevanl damages (wo lests are usually
applied, corresponding 0 two different eausation theories, The first
lest 1s related to the eondifion sine qua non theory ol causalion,
proving that there is factwel causalion between the delect, existing
al the time ol the passing ol risk to the eonsumer, and the damages
suffered, The defect is viewed as one ol several precondilions
which lead to the damage of the consumer. Would the damage still
oceur, 1f the defect of the productl is imaginarily taken out? A
ncgative answer leads (o eslablishing a [actual causal relationship.
However, il has 1o be pointed out that not all factual damages arc
rceoverable under the Bulgarian law. The legally relevant, direct
damages are the limit of the civil liability. That is why in order o
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identify the direcl damages we pul the factual damages to a second
lest using the adequare causation theory. This test would isolate
only damages which are: a typical, normally occurring and
necessary resull; a consequence from contractor’s default; or
unlawful behaviour, whieh are characieristie and repeat under the
same related conditions™.

[n view of the aforesaid it is not sufficient 1o prove exposure 10
increased risk that might have led to or is usually associated with
the damages of the bodily constitution or property of the injured
person provided that the consumer cannot prove that the specific
injury would nol have arisen without sueh particular exposure.

2.3 What is the legal position if it cannot be established which
of several possible preducers manufactured the defective
product? Does any form of market-share liability apply?

Il'several manufacturers have taken part in the manufacturing of the
defective product and it cannot be established which of them
exactly manufactured the delective part of the product, then they
would bear joinl liability.

There is no market-share liability system in Bulgaria.

2.4 Does a failure to warn give rise to liability and, if so, in
what circumstances? What information, advice and
warnings are taken inte account: only information provided
directly to the injured party, or also infermation supplied to
an intermediary in the chain of supply between the
manufacturer and consumer? Does it make any difference
to the answer if the product can only be obtained through
the intermediary who owes a separate obligation to assess
the suitability of the preduct for the particular consumer,
e.g. a surgeon using a temporary or permanent medical
device, a doctor prescribing 2 medicine or a pharmacist
recommending a medicine? Is there any principle of
“learned intermediary” under your law pursuant to which
the supply of information to the learned intermediary
discharges the duty owed by the manufacturer to the
ultimate censumer to make available appropriate product
infarmation?

The CPA explicitly grants to the consumer the right Lo information
beflore acquiring a product and the obligation lor providing eertain
information lies with the retailer, The information provided has to
be presented in the Bulgarian language and have Lo cover a minimal
scope of characteristics of the product - contenls, packaging,
directions for use, price and quantity, impact on other goods, the
risks associated (0 the usc or maintenance, terms and conditions of
the warranty and expiry datc. The CPA specifically provides thal
the retailer could not exonerale his lailure to perform the above
obligalions, arguing thal he was not provided with the necessary
information by the manulacturer or the supplier.

Any producls the usc of which requires technical knowledge, any
products containing dangerous substances or any producls where the
use presupposes possession ol special skills or compliance with
spectal safety requirements, must be accompanied by instructions for
use prepared by the manufacturer. The instructions for use shall
contain information needed by consumers for the correcl and safc use
and installation, coupling, maintenance or storage of the products.

The Bulgarian law does not apply the principle of “the learned
intermediary”. [t places the main burden for providing information
to the consumer with the direct retailer rather than the manufacturer
or imporler. Hence, manuflacturers or imporiers, excluding
retailers, are under an obligation to provide information lo the
consumer allowing lhem to assess only the health- and life-
threatening risks, related to the normal or foreseeable circumstances

of use. That i1s why despite the [act that the manufaclurer or
importer might have provided some information to distributors as
intermediary in the chain of supply to the eonsumer, the direct
retailer is slill under an obligation to provide the consumer with
partieular information regarding the safely of the product.

‘and Estoppel

3.1 What defences, if any, are available?

In case of the strict product liability there are 6 grounds under the
CPA for exclusion of the manufacturer’s liability: (i) he did not put
the produet into eirculation; (i) having regard o the eircumslances.
it is prohable that the defeel which caused the damage did not exisl
at the time when the product was put into eireulation by him or that
this defect came inlo being afterwards; (iii) the product was neither
manulaetured by him for sale or any form of distribulion for
eeonomic purpose nor manufactured or distributed by him in the
eourse ol his business; (iv) the defect is due to compliance of the
product with mandalory regulations issued by the publie aulhorities;
(v) the state ol scientific and lechnica! knowledge al the time when
he put the product into circulation was nol such as 10 enable the
existenee of the defect to be discovered; or {vi} in the case of a
manufaclurer of a component, thal the defcel is attributable to the
design of the product in which the component has been fitted or 10
the instructions for the product given by its manufacturer.

In case of contract there arc 4 grounds for exclusion of
manufacturer’s liability: (a) there is ne breach of conlractual
obligation; (b} that the breach of contract or non-eonformity is not
altributahle 1o thc manufacturer and eould not have been foreseen,
1.e. it is due to force majeure; (c) there is no causal link betwecn Lbe
particular damage and the breach of contract; or (d) the
defect/damage is nol covered by the lerms and/or conditions of the
applicable contractual warranty {e.g. it is lime-barred).

In case of tort it has to be proved hal there is no fault (negligence}
on the parl of the manufacturer/supplier, i.e. the burden of proof
rests on the manufacturer to demonstrate that he did nol breach his
general duty of care.

In all hypothescs the liability of the manufacturer may be fully
excluded or reduced proportionally where the consumcr has solely
caused or has contributed by his own act or omission to act for the
occurrence of the damages.

3.2 s there a state of the art/development risk defence? Is
there a defence if the fault/defect in the product was not
discoverable given the state of scientific and technical
knowledge at the time of supply? If there is such a
defence, is it for the claimant to prove that the fault/defect
was discoverable or is it for the manufacturer to prove that
it was not?

The state of the art/development risk defence is given in Art. [37,
Par. 1 stem 35 of the CPA as “state of scientific and lechnical
imowledge”. The manufacturer/supplier have to prove that the
delect was not discoverable at the time of the release of the product
in question in circulation on the market. This is an objective fest.

3.3 s it a defence for the manufacturer to show that he
complied with regulatory and/or statutory requirements
relating to the development, manufacture, licensing,
marketing and supply of the product?

Under Art. 137, Par. | itein 4 of the CPA the manufacturer musl prove
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that “the defect is due o compliance of the product with compulsory
requirements issued by stale authorities”. However, the observance of
the applicable minimum slatulory standards and/or quality and safety
requirements will not be sufficient per se to exclude the liability ol the
manufacturer unless he can prove that compulsory nstructions of a
slate authority had been issued and complied with.

3.4 Can claimants re-litigate issues of fault, defect or the
capability of a product to cause a certain type of damage,
provided they arise in separate proceedings brought by a
different claimant, or does some form of issue estoppel
prevent this?

A different claimant {wbo is a third party to a sclved eourt case) can
lodge an identieal claim against the same manulacturer, and thus,
“re-litigate” issues of faull, defecl or causation already adjudicated
on the solved case.

3.5 Can defendants claim that the fault/defect was due to the
actions of a third party and seek a contribution or
indemnity towards any damages payable to the claimant,
either in the same proceedings or in subsequent
proceedings? If it is possible te bring subsequent
proceedings is there a time limit on commencing such
proceedings?

Yes, the delendants may seek the liability of a third party, ¢ither in the
same proceedings or in subsequent proecedings. If the delendant
decides (o Implead the third party in the pending proceedings this
motion must be made with the written response o the slatement of
claim at the lalest and simultaneously a recourse action against ihe
third party-defendant musl be brought in the same proccedings. The
impleacler shall not be granted il the third party does nol have a
permanent address in the Republic of Bulgaria or is resident abroad.

If the defendant decides o bring action against the third party in
subsequent proceedings there is o time limii on commencing such
proceedings except for the general five-year time limil lor filing of
a claim - see question 5.2 below.

3.6 Can defendants allege that the claimant’s actions caused
or contributed towards the damage?

Yes, the liability of the defenctant may be redueed proportionally il he
proves that the damage is caused both by the delective produel and by
the laull of the claimant or of any person for whom the claimant is
respensible. Respectively the defendant’s liability may be excluded in
case the damage was caused by the claimant exclusively.

In addition it may be noted that under the CPA “the liability of the
producer shall not be reduced when the damage is caused both by a
defective preduct and by the acl or omission of a third party™.

4 Procedure

4.1 In the case of court proceedings is the trial by a judge or a
jury?

The trial is by a judge.

4.2  Does the court have power to appoint technical specialists
to sit with the judge and assess the evidence presented by
the parties (i.e. expert assessors)?

specific scientific or technical knowledge. Experts are appeinted
cither ex officio or upon request of a party, When appointed experts
may with the permission of the court ask questions 1o wilngsses if
that would be necessary for the clarification of faets. Experis do not
sit with the court and do not take pant in the decision-making
process. They are required by the law o be non-biased and their
opinions are (0 be truc and impartial. Expert opinions are nen-
binding upon the court. The court has the sole diseretion whether
to rely on lhe findings in the expert’s opinion, asscssing it in Lhe
light of all other relevant evidence on the case.

4.3 Is there a specific group or class action procedure for
multiple claims? If so, please outline this. Is the
procedure ‘opt-in’ or ‘opt-cut’? Who can bring such
claims e.g. individuals and/or groups? Are such claims
commonly brought?

The new Civil Procedure Code (efTective as of March 1, 2008)
introduced the [irst procedural law provisions regulaling class
action proeedure in Bulgaria.

A class action lawsuil may be imtiated on behalf of persons who are
harmed by the same infringement where the circle of affecied
persons cannol be defined precisely but is identifiable. Any person
who elaims Lhal he/she has been harmed by such infringement, or
any organisaticns responsible for the protection of injured persons,
may file a complaint on behalf of all injured persons againsl the
alleged wrong-doer petitioning the court 10 proclaim the harmful aet
and 10 issue a decision for cessation of the infringement, [or
rectification of the consequences of the inftingement and/or for
compensation for the damages inflicled on the plaintifts.

The slatement of claim shall contain Lhe circumstanees upon which the
class action is founded, shall specify the circumstances which identify
the circle of injured persons and state the form in which the
publication ol the opening of the procedure should be publicly
announced. The court shall accept the participation in the case of any
other injured persons and/or organisations responsible for the
protection of the imured persons that have declared, within a time limit
sel, a motion lor participation in the procedure. The court shall
exclude the injured persons who have declared, within the time limit
set, that they will pursue a remedy in separale proceedings. Hence, the
Bulgarian class action procedure is a rypical “opt -in” procedure.

The judgment of the court shall have effect in respect ol the
delendant, the person or persons who have brought the action, as
well as in respect of those persons who claim that they are harmed
by the established infringement and who havc not declared that they
wish o pursue a remedy independently in a separale procedure,
The excluded persons may avail themselves of the judgment
whereby the class action has been granted.

As of the dale of this article we are aware of only one elass action
statement of claim filed and presently the proceedings are pending.

4.4 Can claims be brought by a represeniative body on behalf
of a number of claimants e.g. by a consumer association?

Yes. registered consumer asscciations may bring claims for
terminatien ol violation of the CPA or other applicable laws direclly
or indireclly pretecting consumer rights and lor compensation ol
the damages caused Lo the collective consumer interest as a result ol
such violation.

4.5 How long does it normally take to get to trial?

Experts are (o be appointed by the court if the judge possesses no

There is no pre-trial procedure in Bulgaria. A case 1s considered
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opened al the moment when the claim is lodged with the competent
first instance court conditional on ils acceptanee as admissible by
the latter. Depending on the workload of the competent court, a
first court bearing 1s normally scheduled within | (e 3 months [rom
the filing of the claim.

4.6 Can the court try preliminary issues, the result of which
determine whether the remainder of the trial should
proceed? |f it can, do such issues relate only to matters of
law or can they relate to issues of fact as well, and if there
is trial by jury, by whom are preliminary issues decided?

After verificalion of the admissibility of the action brought and the
conformity of the sialement of aciion. the court shall verify ex
gfficio the capacity of the person or persens who have brought the
¢lass action Lo protect the harmed inleresl seriously and in good
faith and to ineur the charges related lo the conduet ¢f the case,
including the costs.  The court shall nol admit the case Lo
examination if none of the persons who have brought the action
satisfies the said condilions or if all such persons together do nol
satisfy these conditions.

There is no trial by jury proceedings.

4.7 What appeal options are available?

be hindered or prevented, may a party requesl from Lhe court Lo
order cerlain preventive measures in order 10 colleet such evidence
prier to the filing of the stalemenl of claim.

4.11 Are alternative methods of dispute resolution available e.g.
mediation, arbitration?

Alternative dispule resolution methods are alsc available but have
not yel become commen in product liability cases. The CPA
provides for cenciliation commussions assisling in the resolution of
disputes related to warranty liability, tight of ¢laims lor goods and
services and unlair contractual terms.

Pursuant to the Medialion Acl, product liability disputes may be
referred to mediation by the parties. In sueh case the dispule may
be seltled amicably with the help of mediators, by entry inte a
binding settlement agreement. Menetary claims regarding product
liability disputes may also be referved to arbitration if the parties
agree so.

5 Time Limits

5.1  Are there any time limits on bringing or issuing
proceedings?

The decision on the merits of the calls action rendered by the court
of first tnslance may be appealed to the appellate court. The appeal
may be grounded both on issues of law and facl.

The decision of the appellale court may he challenged before the
Supreme Court of Cassatien il grounds [or cassation appeal can be
found. The Supreme Court of Cassation has discretion to decide
whether (o accept the appeal and will decide only en questicns of

law.

4.8 Does the court appoint experts to assist it in considering
technical issues and, if not, may the parties present expert
evidence? Are there any restrictions on the nature or
extent of that evidence?

See the answer (o question 4.2. Courts usually appoint experts
included in the hsls of experts on different fields of seience,
profession or practiee. Such lists however are not exclusive and
parties may propose other experis. Experts’ opinions are prepared
for and submitied with the court.

Parties may present writlen experl opinions prepared by experts of

their own bul such opinions arc not considercd evidence gathered
under the requirements of the law.

4.9  Are factual or expert witnesses required te present
themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

No. There is no pre-trial procedure in Bulgaria.

4,10 What obligations to disclose documentary evidence arise
either before court proceedings are commenced or as part
of the pre-trial procedures?

The claimant is under the obligation to altach lo his claim all
supporting documentary evidence at his possession. The same
obligation falls on the defcndant when filing the response to the
statement of elaim.  Only in specific hypothesis where there is
danger of destruction or loss of evidence or thal its collection would

Yes time limils do exisl.

5.2  If so, please explain what these are. Do they vary
depending on whether the liability is fault based or strict?
Does the age or condition of the claimant affect the
calculation of any time limits and does the Court have a
discretion to disapply time limits?

As a general remark: the lapse of the time limil specified in the law
only precludes the right lo file a ¢laim and does not exlinguish the
substantive right 1o compensation for the damages suffered - any
paymenl made by the manulacturer (o the injured person afier the
lapse of the time limit shall not be subject to reimbursement.

In case of strict liability, the claim for compensation has Lo be filed
with the courl within 3 years [rom the date on which the injured
person became or should have become aware aboul the damage, the
defect and the 1dentity of the manulacturer but in all cases nol later
than 10 years rom the datc on which the defective product was put
on the market.

In case of tort, within 5 ycars starting from the date when the
wrongdeer is discovered, e.g. the manulacturer of the defective
produet has become known to the injured person.

In case of contract. the time limit fer filing of a claim for
compensation for damages caused by a non-performance of
contract is set at 3 years from Lhe date on which the receivable has
become due and payable,

In principle, age or condition of the claimant does not affecl the
calculation of the time limits. However, the OCA stipulates that the
running ol the time limit shall be suspended in respect ol minors or

judicially disabled individuals lor the period during which they do

not have a duly appointed statutory representalive or guardian and
for 6 months after Lthe appeintment of such or, respeclively, afler the
end of the judieial incapacity.

The court has ne discretion 1o disapply time limits and al the same
time, time limits are nol applied by the court ex gfficie - it is the
defendant who has the right 10 raise thal question as part of his
delence.
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5.3 To what extent, if at all, do issues of concealment or fraud
affect the running of any time limit?

6.4  Are punitive damages recoverable? If so, are there any
restrictions?

Concealment and fraud are not among (he exhaustively listed
grounds [or suspension or discontinuance of the running of time
limits under the OCA.

6.1 What remedies are available e.g. monetary compensation,
injunctive/declaratory relief?

An individual consumer as an injured party may bring an aclion
againsl the altegedly liable person secking monetary compensation
for the damages suffered. In case a ¢elass aelion is brought Lhe
persens who claim thal have been harmed by lhe alleged
infringement, or any organisations respensible for the protection ol
injured persons may file a statement of claim petitioning the coutt:
(i) to proclain: the harmful act or emission to acl, the wrongfulness
of the said act or omission and the faull of the defendant; (i) o
issuc a decision for cessation of the infringement, (iii) for
rectification of the consequences of the infringement; and/or (iv) for
compensation for the damages inflicted on the plaintiffs.

The eourl may sentence the delendant lo perlform a speeific ael, lo
refrain from performing a specific act, or (o pay a specific amount,
Acling on a petition by the plainlifl, the courl may rule on adequate
interim measures for protection of the harmed interesl.

The civil liability in Bulgaria, including the strict product lLiability,
has only compensatory, no punitive function. Contractual liability
may include punitive damages if so agreed by the parties but is not
COMMON in CONSUMET contraets.

6.5 Is there a maximum limit on the damages recoverable
from one manufacturer e.g. for a series of claims arising
from one incident or accident?

No maximum limil set in the form of a fixed amount exists with
respect to the strict product liability under the CPA or the general
tort liability under the OCA.

6.6 Do special rules apply to the settlement of
claims/proceedings e.g. is court approval required for the
settlement of group/class actions, or claims by infants, or
otherwise?

In case of class action a serllement agreement may take eflect only
after being approved by the eourt. The courl shall approve the
settlernent if 1t does not conflict with the law and good morals and
if the harmed interest can be protected Lo a suflicient degree through
the measures envisaged in the setllement agreement. 1In case of
claims breught by infants the consent of thewr legal representatives
is required prior to the court approval of the sertlement.

6.2 What types of damage are recoverable e.g. damage to the
product itself, bodily injury, mental damage, damage to
property?

Under the strict product liability system only miaterial damages are
recoverable, both actual damages and lost profits, resulling in
personal injury, death or damage 1o objects, other than the defective
product itself, in the properly of the injured person. The consumer
would have a legal interest to claim compensation under the special
striet liability regime provided he delective product has damaged
olher goods with a value not lower than BGN 1,000 (EUR 300). In
cases of personal injury no such limitation is set,

The moral damages (pain and suflering), resulling from caused
death, disability, health deterioration ete., may be compensated on
the grounds ofl ort liability as set in Arl. 32 and Art. 45 o[ OCA.

The damage to the product itsell is recoverable based on the
contraclual relationship between Lhe seller (in most cases retailer)
and the consumer.

—

6.3 Can damages be recovered in respect of the cost of
medical monitoring {e.g. covering the cost of investigations
or tests} in circumstances where the product has not yet
malfunctioned and caused injury, but it may do so in
future?

So far the Bulgarian jurisprudence has been very consistent that in
order for a compensation (o be awarded there has Lo be actual
damage incurred. The case of medical monitoring relates to
potential damages, normally associaled 1o cerlain risk [aclors.
Given the present legal standards in Bulgaria, only medical
expenses following and in direct relalion Lo tbe damage could be
recovered.

6.7 Can Government authorities concerned with health and
social security matters claim from any damages awarded
or settlements paid to the Claimant without admission of
liability reimbursement of treatment costs, unemployment
benefits or other costs paid by the authorities to the
Claimant in respect of the injury allegedly caused by the
product. If so, who has responsibility for the repayment of
such sums?

Bulgarian law does nol provide for reitmbursement of health and
social security payments made Lo claimants in eonnection with their
damages allegedly caused by the product.

In addition, it may be noted that the Commission on Consumer
Protection may bring actions for cessatien or for prohibition ol acts or
conunercial practices infringing the colleetive interests of consumers.

m_gﬂ;‘h! Funding

7.1 Can the successful party recover: {aj court fees or other
incidental expenses; (h) their own legal costs of bringing
the proceedings, from the losing party?

In principle, the losing party must bear the legal costs, including
courl fees, fces paid for legal assistance and representation in front
of the court, commensurate to the portion of the action granted.

7.2 Is public funding e.g. legal aid, available?

Yes.  Legal aid, financed by the state budget, is available (o
individuals in difficult material situation. Legal aid is granted by
request. Legal aid refers to free of charge legal assistance for
bringing and handling of a court action. In addition on request of a
party the courl may waive his or her obligation Lo pay courl lees and
costs for proceedings.
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opened al the moment when the claim is lodged with the compelenl
first instance court conditional on ils acceptance as admissible by
the latter. Depending on the workload of the competent court. a
first court hearing is normally scheduled within 1 1o 3 months from
the filing of the claim.

4.6 Can the court try preliminary issues, the result of which
determine whether the remainder of the trial should
proceed? If it can, do such issues relate only to matters of
law or can they relate to issues of fact as well, and if there
is trial by jury, by whom are preliminary issues decided?

Afier verificalion of the admissibility of the action brought and the
conformity of the statement of action, the court shall verify ex
afficio the capacity of the person or persons who have brought the
class action o protect the harmed mterest seriously and in good
faith and to incur the charges related to the conduct of the ease,
mcluding the costs.  The eourt shall not admit the case to
examination if none of the persons who have brought the action
salisfies the said conditions or if all such persens together do not
satisfy these conditions.

There is no trial by jury proeeedings.

4.7 What appeal options are available?

be hindered or prevented, may a parly request from the courl Lo
order certain preventive measures in order to collect such evidence
prior to the filing of the stalement of claim.

4.11 Are alternative methods of dispute resolution available e.g.
mediation, arbitration?

Altemative dispute resolution methods are also available but have
nol yet become common in procduet liabilily cases. The CPA
provides for coneiliation commissions assisting in the resolution of
disputes related to warranty liability, right of claims for goods and
services and unfair contraclual lerms.

Pursuant to 1he Mediation Act, product liability disputes may be
referred to mediation by the parties, In such casc the dispute may
be scitled amicably with the help of mediators, by enlry into a
binding settlement agreement. Monelary elaims regarding produet
liability dispules may also be referred to arbitration if the parties
agree $o.

- 5 Time Limits

5.1 Are there any time limits on bringing or issuing
proceedings?

The deeision on the merits of the ealls aetion rendered by Lhe court
of first inslance may be appealed to the appellate eourt. The appeal
may be grounded both on issues of law and fact.

The decision of the appellate court may be challenged before the
Supreme Court of Cassation 1f grounds for cassalion appeal ean be
found. The Supreme Court of Cassation has discretion Lo decide
whether to accepl the appeal and will decide only on questions of
law,

4.8 Does the court appoint experts to assist it in considering
technical issues and, if not, may the parties present expert
evidence? Are there any restrictions on the nature or
extent of that evidence?

See Lhe answer 10 question 4.2. Courts usually appoinl experls
included in the lists of experis on different fields of seience,
profession or practice. Such lists however are nol exelusive and
parties may propose olher experts, Experts’ opinions are prepared
for and submitted with the courl.

Parlies may present wriltlen experl opinions prepared by experts of

their own but such opinions are not eonsidered evidence gathered
under the requirements of (he law.

4.9  Are factual or expert witnesses required to present
themselves for pre-trial deposition and are witness
statements/expert reports exchanged prior to trial?

No. There is no pre-trial procedure in Bulgaria.

4.10 What obligations to disclose documentary evidence arise
either before court proceedings are commenced or as part
of the pre-trial procedures?

The claimant is under the obligation to allach o his claim all
supporting doeumentary evidenee at his possession, The same
obligation falls on the defendant when filing the response to the
statement of ¢laim.  Only n specific hypothesis where there is
danger of destruetion or loss of evidence or that its colleelion would

Yes time limils do exisl.

5.2 If so, please explain what these are. Do they vary
depending on whether the liability is fault based or strict?
Does the age or condition of the claimant affect the
calculation of any time limits and does the Court have a
discretion to disapply time limits?

As a general remark: the lapse of the lime limit speeificd in the law
only precludcs the right to file a claim and does not extinguish the
substantive right to ecompensation for the damages suffered - any
paymenl made by the manufacturer o the injured person afier the
lapse of the time Limit shall not be subjeet to reimbursement.

In case of strict liability, the elaim for compensation has to be filed
with the eourl within 3 years from the date on which he injured
person became or should have become aware about the damage, the
defect and the identily of the manufacturer bul in all cases not later
than 10 years from Lhe date on which the defective product was put
on the market.

In cage of tort, within 5 years slarting from the date when the
wrongdoer 18 discovered, e.g. the manufaeturer of the defective
product has become known Lo the injured person.

In case of contract. the lime limit for filing of a claim for
compensation for damages caused by a non-performance of
contraet is set at 3 years from the date on which the receivable has
become due and payable.

In principle, age or condition of the claimant does not affect the
calculation of the time limits. However, the OCA stipulales that the
running of the time limil shall be suspended in respect of minors or
judieially disabled individuals for the period during which they do
not have a duly appointed slalutory representaiive or guardian and
for 6 months after the appointment of such or, respeetively, afier the
end of the judicial incapacity,

The court has no discretion o disapply time limits and al the same
time, lime limils are not applied by the courl ex officio - it is the
defendant who has the right o raise that question as part of his
defence.
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